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CLERK’S OFFICE

JAN 192005
STATE OF ILUNDIS

Pollution Control ~oard

Respondent. )

NOTICE

Dorothy M. Gunn,Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

JohnJ. Kim
AssistantCounsel
SpecialAssistantAttorney General
Division of LegalCounsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I havetoday filed with the office ofthe Clerk of

thePollution ControlBoard aPetitionfor Reviewof Final AgencyLeaking

UndergroundStorageTankDecision,a copyofwhich is herewithserveduponyou.

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite 302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788
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OF THE STATE OF ILLINOIS

GATEWAY FS, INC.,

vs.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

By

Gateway ‘etitioner
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BEFORE THE POLLUTION CONTROL BOARD JAN 192005
OF THE STATE OF ILLINOIS STATE OF ILLINOISPollution Control 3oard

GATEWAYFS,INC., )
)

Petitioner, )
)

vs. ) PCB No. 05-
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF FINAL AGENCY
LEAKING UNDERGROUND STORAGE TANK DECISION

NOW COMESthe Petitioner,GatewayFS, Inc. (“Gateway”), by oneofits

attorneys,Curtis W. Martin of Shaw& Martin, P.C., and,pursuantto Sections

57.7(c)(4)(D)and40 of the Illinois EnvironmentalProtectionAct (415ILCS

5157.7(c)(4)(D) and 40)and35 Iii. Adm. Code 105.400-412,herebyrequeststhat the

Illinois Pollution ControlBoard(“Board”) reviewthefinal decisionof theIllinois

EnvironmentalProtectionAgency(“Agency”) in the abovecause,andin support

thereof,Gatewayrespectfullystatesasfollows:

1. On October1, 2004, theAgencyissueda final decisionto Gateway,a

copyofwhich is attachedheretoasExhibit A.

2. On October6, 2004,Gatewaymadea written requestto theAgencyfor

anextensionof time by which to file a petitionfor reviewto ninety days,a copyof

which is attachedheretoasExhibit B.



3. On November5, 2004, theAgencyjoined in Gateway’srequestthat the

Boardextendthethirty-five dayperiodfor filing apetition to ninety days,a copyof

which is attachedheretoasExhibit C.

4. On November18, 2004, theBoardenteredanOrderextendingthetime

by which Gatewaycouldfile a petition to February7, 2005,a copyof which is

attachedheretoasExhibit D.

5. The groundsfor the Petitionhereinareasfollows:

On August 4, 2004,GatewaysubmittedanAmendedHigh Priority

CorrectiveAction Plan (“AmendedPlan”) andAmendedBudget(“AmendedBudget”)

whichwasrejectedby theAgencyby letterdatedOctober1, 2004 with referenceto

40 ILCS 5/57.7(c)(4)and35 Ill. Adm. Code732.503(b).In its letter, theAgency

indicatedthat theinvestigationcosts,analysiscosts,personnelcosts,equipment

costs,field purchases,andothercostsandhandlingchargeswithin theAmended

Budgetwere identicalto thosepresentedin theoriginal CorrectiveAction Plan and

Budget,“with a fewexceptions.” As a result,the Agencyassertedthat it had

previouslynotified Gatewayof its actionregardingthesecosts,presumably

referringto its letter datedJanuary6, 2004.

The costsincludedin theAmendedBudgetconsistingof investigation

costsof $1,449.96,analysiscostsof $1,080.00,personnelcostsof $19,291.42,

equipmentcostsof $870.00,field pur~chasesandothercostsof $48,201.58and

handlingchargesof $19.20,totaling $70,912.16,areby their very naturethosethat

wereincludedwithin theoriginal budgetaddressedby theAgency’sletter of

2



January6, 2004. However,theAgency, in that January6, 2004letter modified the

original budgetby adjustingnumerousproposedcostsandrequiringanadditional

scopeof work for thosesameadjustedcosts.

The Agency’sinitial modificationof theoriginal Planunderits

January6, 2004letterwas to extendthesoil excavationin orderto removethe soil

that wascontributingto the groundwatercontaminationandto provide for removal

andproperdisposalof accumulatedgroundwater.However,within that extension

of the Plan,theAgencyconverselyadjustedcostsfor investigation($371.02),

analysis($578.00),personnel($17,682.83),equipment($300.00),field purchases

andothercosts($28,206.42),andhandlingcharges($19.20),for a total in

adjustmentsof $47,157.47.

Upon submittinganamendmentto thePlan andBudgeton

January16, 2004,Gatewayincludedcostsof the expandedgroundwatertreatment

alongwith thecostsof theoriginal Budgetwhich were necessarilyincludedin the

costsof theAmendedBudget. TheAgencyrespondedby letter datedMay 20, 2004

by approvingan additional $208.00in analysiscosts. TheAmendedPlanand

Budgetthen submittedby Gatewayon August4, 2004containsnewanddifferent

informationandjustification for theAmendedPlannot alreadyaddressedby the

Agency. Therefore,theAgency’s letterof October1, 2004,in responseto the

AmendedBudgetofAugust4, 2004,is a newbasisfrom whichGatewaynow

appeals.Moreover,theAgency’svariousadjustmentsdescribedabovearewithout

technicaljustification and arearbitrary andcapriciousandshouldbereversed.
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RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788

WHEREFORE,Petitioner,GatewayFS, Inc., for thereasonsstatedabove,

requeststhat theBoardreversethedecisionof theAgencyandrule in favor of

Petitioner’srequestfor approvalof its AmendedHigh Priority CorrectiveAction

PlanandBudgetasbeingreasonable,justifiable, necessary,consistentwith

generallyacceptedengineeringpractices,andeligible for reimbursementfrom the

UST Fundand that Petitionerrecoverits attorney’sfeesandcostsincurredherein

pursuantto 415 ILCS 5/57.8(1)and35 Ill. Adm. Code732.606(g).

Respectfullysubmitted,

SHAW & MARTIN, P.C.

,/Curtis W. Martin, ttorneyfor( GatewayFS,In., Petitioner
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, ILLINOIS 62794-9276,217-782-3397

JAMESR. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300,CHIcAGo, IL 60601,312-814-6026

ROD R. BLAGOJEVICH, GOVERNOR RENEE CIPRIANO, DIRECTOR

217/782-6762 CERTIFIED MAIL

OCT 7002 3150 0000 1113 8~?~

GatewayFS, Inc.
78

( (ici 04REc’~
Re: LPC #1570405003— RandolphCounty I.

PrairieDu Rocher/GatewayFS, Inc.
“C” Avenue
LUST IncidentNos. 20000027and20000698
LUST TechnicalFile

DearMr. Birchier:

TheIllinois EnvironmentalProtectionAgency(Illinois EPA) hasreviewedtheamendmentto the
High Priority CorrectiveAction PlanBudgetsubmittedfor theabove-referencedincident. The
Illinois EPA receivedthis amendment,datedAugust4, 2004,on August5, 2004. Citationsin
this letterarefrom theEnvironmentalProtectionAct (Act) and 35 Illinois Administrative Code
(35 III. Adrn. Code).

Theamendmentto theHigh Priority CorrectiveAction PlanBudgetis rejectedfor thereason
listed in AttachmentA (Section57.7(c)(4)of the Act and35 Ill. Adm. Code732.405(c)and
732.503(b)).

All futurecorrespondencemustbesubmittedto:

Illinois EnvironmentalProtectionAgency
Bureauof Land - #24
LeakingUndergroundStorageTankSection
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield, IL 62794-9276

Pleasesubmitall correspondencein duplicateandincludetheRe:block shownat thebeginning
ofthis letter.

An undergroundstoragetanksystemowneroroperatormayappealthis decisionto the Illinois
Pollution ControlBoard. Appealrights areattached.

ROCKEORD —4302 No~hMain Street, RockIord, IL 61103 —(815) 987-7760 • Dts PLAINES — 9511 W. Harrison St., Des Plaines, IL 60016 —(847) 294-4000
ELCIN — 595 South State, E)gin, IL 60123 — (847) 608-3131 • PEORIA — 5415 N. University St., Peoria, IL 61614 — (309) 693-5463

BUREAU OF LAND - PEORIA —7620 N. University St., Peoria, IL 61614— (309) 693-5462 • CHAMPAIGN — 2125 South First Street, Champaign, IL 61820—1217) 278-5800
SPRINGFIELD —4500 5. Sixth Street Rd., Springfield, II 62706—1217) 786-6892 • COLUNSVILLE —2009 MaIl Street, Collinsvi)Ie, IL 62234—1618) 346-5120

MARION — 2300 W Main St Suite 116 Manon IL 62959—1618)
99

D 7200 1 ~ —
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If you haveany questionsorneedfurtherassistance,pleasecontactTrentBenantiat 217/524-
4649.

Sincerely,

Unit Manager
LeakingUndergroundStorageTankSection
Division of Remediation Management
BureauofLand

MTL:TLB :H:\Projects\GatewayFS, Inc\Letter7a.doc

Attachments:AttachmentA
AppealRights

c: UnitedScienceIndustries,Inc.
Division File

T. Lowder
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AttachmentA

Re: LPC #1570405003— RandolphCàunty
PrairieDu Rocher/GatewayFS, Inc.
“C” Avenue
LUST IncidentNos.20000027and20000698
LUST TechnicalFile

Citations in this attachmentarefrom theEnvironmentalProtectionAct (Act) and35 Illinois
AdministrativeCode(35 III. Adm. Code).

In accordancewith Section57.7(c)(4)oftheAct and35 III. Adm. Code732.503(b),any
actionby theIllinois EPA to disapproveor modif~’aplan orbudgetsubmittedpursuantto
Title XVI oftheAct shallbeprovidedto the owneror operatorin writing within 120
daysofreceipt..

Theinvestigationcosts,analysiscosts,personnelcosts,equipmentcosts,field purchases,
othercostsandhandlingchargesare identicalto thosepresentedin theoriginal High
Priority CorrectiveAction PlanBudget(with afew exceptions).As such,theIllinois
EPA previouslynotified the owneroroperatorofits final actionregardingthesecosts..

In accordancewith Section57.7(c)(4)oftheAct and 35 III. Adm. Code732.503(f),the
Illinois EPA’s actionto rejector requiremodificationoftheHigh Priority Corrective
Action PlanorHigh Priority CorrectiveActipnPlanBudget,or therejectionofanyHigh
Priority CorrectiveAction PlanorHigh Priority CorrectiveAction PlanBudgetby
operationoflaw, wassubjectto appealto theIllinois Pollution ControlBoardwithin 35
daysaftertheIllinois EPA’s final action.

If theowneror operatorwill seekreimbursementfor anyadditionalcoststhatmay be
incurredasa resultof theIllinois EPA’s modificationsto theHigh Priority Corrective
Action Plan,anamendedHigh Priority CorrectiveAction PlanBudgetmustbesubmitted
andapprovedprior to the issuanceofa No FurtherRemediation(NFR) Lettei- (Section
57.8(a)(5)ofthe Act and35 Ill. Adm. Code732.405(e)).Theamendedbudgetmust
includeonly thecostsover thepreviousbudget.

MTL :TLB :H:\Projects\GatewayFS, Inc\7aa.doc
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AppealRights

An undergroundstoragetank ownerorop~eratormayappealthis final decisionto theIllinois
Pollution ControlBoardpursuantto Sections40 and57.7(c)(4)(D)oftheAct by filing apetition
for a hearingwithin 35 daysafterthe dateofissuanceofthefinal decision;however,the35-day
periodmaybe extendedfor aperiodoftime not to exceed90 daysby writtennoticefrom the
owneroroperatorandtheIllinois EPA within theinitial 35-dayappealperiod. If theowneror
operatorwishesto receivea90-dayextension,a written requestthat includesa statementofthe
datethefinal decisionwasreceived,alongwith acopy ofthis decision,mustbesentto the
Illinois EPA assoonaspossible.

Forinformationregardingthefiling ofan appeal,pleasecontact:

DorothyGunn,Clerk.
Illinois Polluticn ControlBoard
StateofIllinois Center
100 WestRandolph,Suite 11-500
Chicago,IL 60601
312/814-3620

Forinformationregardingthefiling ofan extension,pleasecontact:

Illinois EnvironmentalProtectionAgency
Division of LegalCounsel
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield,IL 62794-9276
217/782-5544



P.O. 8ox 360
6295 East Illinois Highway 15
Woodlawn, Illinois 62898-0360

October 6, 2004

~Th i~D

Phone: (618) 735-2411
Fax: (618) 735-2907

E-Mail: unitedscience@unitedscience.com

Illinois Environmental Protection Agency
Division of Legal Counsel
1021 North Grand Avenue East
Springfield, IL 62792-9276

Re: LPC# 1570405003-RandolphCounty
Prairie Du Rocher — Gateway FS, Inc.
“C” Avenue
LUST Incident No. 20000027 & 20000698
ATTN: John Kim

Dear Mr. Kim:

United Science Industries, Inc. (USI), on behalf of our client, Gateway FS, Inc. is
requesting a 90-day extension to the 35-day appeal period in regards to the
IEPA correspondence included.

I appreciate your time and consideration in this matter.
questions or comments regarding this matter please contact
2411 ext. 165.

Sincerely yours,

UNITED SCIENCE INDUSTRIES, INC.

Karen S. Bartling
ProjectManager

Enclosures

If you have any
me at (618) 735-

EXHIB1T_-~

~M~flEDSC~.Z�EJNDtJSTRIES
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H)o~4~~/j2.

BEFORE THE POLLUTION CONT1&OL BOARD
OF THE STATE OF ILLINOIS

GATEWAY FS,INC,

V.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

DorothyM. Gunn,Clerk
illinois PollutionControl Board
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,1L 60601

Petitioner,
)
)
) PCBNo. 05-
) . (LUST Appeal— NinetyDay Extension)
)
)

NOTICE

Karen S.Bartling, ProjectManager
UnitedScienceIndustries
P.O. Box 360
6295 EastIllinois Highway15
Woodlawn,IL 62898-0360

PLEASE TAKE NOTICE thatI have todayfiled with the office of the Clerk of the Pollution
Control boarda REQUESTFOR.NINETY DAY EXTENSIONOF APPEAL PERIOD,copiesof which
areherewithservedupon you.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

J(Jin. j,

AssistantCounsel
SpecialAssistantAttorney General
Division of Legal Counsel
1021 North GrandAvenue,East
P.0,Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated;November5, 2004

EXHIBiT z

Respondent.
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

GATEWAY FS, iNC., )
Petitioner, )

) PCBNo. 05-
ILLINOIS ENVIRONMENTAL ) (LUST Appeal— NinetyDay Extension)
PROTECTIONAGENCY, )

Respondent.

REQUEST FOR NINETY DAY EXTENSION

OFAPPEAL PERIOD

NOW COMES the Respondent, theIllinois EnvironmentalProtection Agency (“Illinois

EPA”), by oneof its attorneys,JphnJ.Kim, AssistantCounseland Special Assistant Attorney

General,and, pursuantto Section 40(a)(I) of the Illinois EnvironmentalProtection Act (415

ILCS 5/40(a)(l)) and 35 ill. Adm. Code l05.20~,herebyrequeststhat the Illinois Pollution

ControlBoard(“Board”) grantanextensionof thethirty-fIve (35) dayperiodforpetitioningfor a

hearingto February7, 2005, or anyotherdatenot morethana totalof onehundredtwenty-five

(125) days from the date of service of the Illinois EPA’s final decision. The
125

th day is

February6, 2005, a Sunday,and thenextbusinessdayis February7, 2005. Tn supportthereof,

the illinois EPArespectfullystatesasfollows:

1. On October1, 2004, the illinois EPA issueda final decisionto the Petitioner.

(Exhibit A)

2. On October6, 2004,the Petitionermadeawritten requestto the Illinois EPAfor

an extensionof time by which to file a petition for review, asking the Illinois EPA join in

requestingthat the Board extendthe thirty-five day period thr filing apetition to ninety days.

The Petitioner’s request included information that representedthat the final decision was

receivedon October4, 2004. (Exhibit B)

009 M~IISreel. ColJinsviIIe, II. 62234 ~618)346-5120

MAgION —2309 W, Ma~~“~L~tLL) — — 1618) ~93.72Qo



11/08/2084 14:41 6187352777 SLINGSHOT WIRELESS
PAGE 04

3. Theadditionaltime requestedby the partiesmayeliminatetheneedfor ahearing

in this matteror, in thealternative,allow the partiesto identi~jissuesandlimit thescopeof any

hearingthat maybe necessaryto resolvethismatter.

WHEREFORE,for the reasonsstatedabove,the partiesrequestthat the Board, in the

interestof administrativeandjudicial economy,grantthis requestfor aninety-dayextensionof

thethirty-five dayperiodfor petitioningfor ahearing.

Respectflully submitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

JohnJ
AssistantCounsel
SpecialAssistantAttorney General
Division of LegalCounsel
1021 North GrandAvenue,East
P.O.Box 19276
Spdngfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDID)
Dated:November5, 2004

This lThng submittcdon recyded paper.
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ILLINOIS POLLUTION CONTROLBOARD
November18, 2004

GATEWAY FS,INC., )
)

Petitioner, )
)

y. ) PCB 05-84
) (UST Appeal)

ILLINOIS ENVIRONMENTAL ) (90-DayExtension)
PROTECTIONAGENCY, )

)
Respondent. )

ORDEROF THE BOARD (by J.P.Novak):

OnNovember8, 2004,thepartiestimely filed ajoint noticeto extendthe 35-dayperiod
within which GatewayFS,Inc. (GatewayFS)mayappealan October1, 2004determinationof
the Illinois EnvironmentalProtectionAgency(Agency). See415 ILCS 5/40(a)(1) (2002);35 Iii.
Adm. Code 105.402,105.406. TheAgencyrejectedpetitioner’samendmentto the highpriority
correctiveactionplanbudgetfor GatewayFS‘s leakingundergroundpetroleumstoragetank
facility locatedatC Avenue,PrairieDu Rocher,RandolphCounty.

The Boardextendsthe appealperioduntil February7, 2005,as the partiesrequest.See
415 ILCS 5/40(a)(1)(2002);35 Ill. Adm. Code 105.406. If GatewayFS fails to file anappealon
orbeforethat date,theBoardwill dismissthis caseandclosethe docket.

IT IS SO ORDERED.

I, DorothyM. Gunn,Clerkof theIllinois PollutionControlBoard,certify thatthe Board

adoptedtheaboveorderon November18, 2004,by a voteof 5-0.

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard

EXHIBIT 1~



CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that onJanuary /0

2005, I servedtrue andcorrectcopiesof a Petitionfor Reviewof Final Agency

LeakingUndergroundStorageTankDecision,by placingtrue andcorrectcopiesin

properly sealedandaddressedenvelopesandby depositingsaidsealedenvelopesin

a U.S. mail dropbox locatedwithin Mt. Vernon,Illinois, with sufficient Certified

Mail postageaffixed thereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk JohnJ. Kim
Illinois Pollution ControlBoard AssistantCounsel
Stateof Illinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division of LegalCounsel
Suite11-500 1021 North GrandAvenue,East
Chicago,IL 60601 P.O. Box 19276

Springfield,IL 62794-9276

urtis
(Petitioner~

for
, Inc.


